A feature of the contemporary system of public management is the transfer of public functions to private entities by both the state as well as local government administration. Authorities withdraw from many domains of practical economic, social, and even public (public utility) activity, maintaining at the same time public-law liability for the state of matters in all significant sectors of communal life and economy. This leads to the liberalization of many markets that used to be dominated by the state, access to which is gained by both domestic and foreign competitors. The new philosophy of public management, expressed in the mechanisms of a supporting state, is based on the privatization of performing public tasks, assuming that if a particular domain of activity can be successfully realized in market conditions, there is no reason why the activity should be conducted only by public authorities of a central or local level. This new form of cooperation between the private and the public sector in various aspects is commonly referred to as public-private partnership (PPP).
In the doctrine of the subject, public-private partnership is defined in many ways, due to various distinctive factors of this type of contracts, although certain constitutive elements remain unchanged in all definitions. Based on the Guidelines for Successful Public-Private Partnerships of 2003 (European Commission, Brussels 2003 , (EC (2003 ), PPP is understood as a partnership of the public and the private sector, aimed at realizing enterprises and rendering services commonly provided by the public sector. The cooperation is based on the assumption that each of the parties is able to fulfill its own entrusted tasks better than the other party. In this way, the parties complement each other, taking care of, as a part of the partnership, this portion of the common task they perform the best. Thanks to the division of tasks, responsibility, and risk, the most economically effective way of creating infrastructure and providing public services is achieved as a part of PPP. At the same time, each of the parties derives its own benefits from the cooperation -proportionally to its involvement. Therefore, the key elements of cooperation as a part of public private partnership include:
• cooperation between the public and the private sector;
• open, competitive, and transparent tender procedure preceding concluding a partnership agreement; • contractual nature (as a part of the relation under civil law), specifying in detail the conditions of the cooperation during the whole term of agreement; • purposive nature: realization of enterprises (infrastructure construction, provision of services) usually performed by a public party; • optimal division of tasks (public domain vs. private domain);
• division of risks between the parties to agreement; • mutual benefits: profit of the private partner and realization of a public task.
Literature mentions quite frequently long-term nature of agreements as a characteristic element of PPP. Realization of complex infrastructure enterprises requiring 
LEGAL FRAMEWORK FOR PPP AND CONCESSIONS
In the Polish law the legal framework for PPP is established by two acts that regulate the cooperation between public entities and private partners:
• the act of December 19, 2008 on public-private partnership (Journal of Laws of 2009 No. 19 , item 100 as amended), hereinafter referred to as the Act on PPP, • the act of January 9, 2009 on concession for construction works and services (Journal of Laws of 2009 No. 19, item 101; No. 157 , item 1241 as amended), hereinafter referred to as the Act on Concessions.
Both the aforementioned acts were intended by the legislator to facilitate performing public tasks on the basis of cooperation between the public and the private sector in Poland. At the same time, among others in the context of the ongoing preparations for the 2012 UEFA European Championship, the investment needs in Polish local governments, as well as current financial determinants, public-private partnership has a chance to become an equal model of financing infrastructure enterprises.
Regardless of the aforementioned legal grounds, in the sector of toll motorways and expressways, PPP is regulated by the act of October 27, 1994 on toll motorways and the National Road Fund (Journal of Laws of 2004, No. 256 , item 2571 as amended), hereinafter referred to as the Act on Toll Motorways.
It should be indicated that from the legal perspective both PPP and concessions constitute a special form of tender agreements. This character of the analysed types of agreements will be determined by the involvement of public means (financial and nonfinancial, e.g. fixed properties) in a contract with a private entity oriented towards realization of a public task. Such a position of PPP and concessions in the legal system makes it necessary to utilize the rules of the Directive 2004/18 and the primary legislation of the UE (Treaty on the Functioning of the European Union) and the judicature of the Court of Justice based on it, concerning among others a contract notice, equal and competitive procedure of choosing a private partner (a licensee in particular). Due to this, during concluding PPP agreements, the act of January 29, 2004, Public Procurement Law (Journal of Laws of 2010, No. 113, item 759 as amended), hereinafter referred to as PPL, shall apply.
1.1.
The Act on PPP
The Act on PPP regulates the rules of cooperation between a public entity and a private partner in a public-private partnership, the core of the cooperation being realizing an
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A body of government administration, a local government unit (district, poviat, voivodeship) , as well as a public company controlled by the body of government administration or the local government will be, among others, public entities.
An enterprise lying at the root of PPP can be based on facility construction, providing services, performing work or other services. However, each time it will have to be connected with supporting or managing an asset (e.g. a company, fixed property). In spite of the fact that the scope of services of parties to PPP can take different forms, the private partner will be obligated to finance and realize the enterprise most often (as well as to support and manage it later on), and the public entity will be obligated to make its own contribution. The own contribution will be the service of the public entity or the private partner based mainly on:
• incurring part of the costs connected with realizing the enterprise, including financing subsidies for services rendered by the private partner as a part of the enterprise (shadow tolls), • contributing an asset.
A contribution in the form of an asset can be made by sale, lending, use, lease, or rental.
For completing the enterprise, the private partner will be entitled to remuneration, which may come from the business activity conducted by the private partner, as well as a payment made by the public entity. It will be also possible to pay the private partner's whole remuneration from the budget of the public entity (especially in cases of investments assumed to be unprofitable, such as buildings of public administration, schools, cultural facilities, public roads). Private partner's remuneration will depend either on the actual usage of infrastructure (e.g. tolls collected for using a motorway, tickets sold to enter a stadium) or the actual accessibility (that is the actual and uninterrupted accessibility of infrastructure, the state of which remains in accordance with the agreement).
A PPP enterprise will be realized independently by a private partner or in cooperation with a public entity as a part of a SPV (Special Purpose Vehicle).
The choice of a private partner will require using an open, overt, and competitive procedure. Polish law, depending on the way of remunerating the private partner, requires utilizing either the Act on Concessions or the PPL. Section 1.4 specifies when a given procedure should be implemented.
All kinds of infrastructure and social enterprises can be realized as a part of PPP. Polish law allows for infrequent exceptions in this field that have been specified precisely in the act, e.g. ban on building railways of military purpose. For this reason, PPP can find application even in such sectors as security (e.g. prisons), health (hospitals), or education and social welfare (schools, nursery schools, crèches). 
The Act on Concessions
The Act on Concessions regulates the content and the way of concluding concession agreements for construction works and services. Concessions are an institution analogous to contracts that are commonly known in the whole European Union under the same name, which originate from the French law: concession de travaux et de service, characterized by the fact that the entrepreneur, who has been granted the concession, builds and finances an investment in exchange for the right to utilize it and collect fees from users, and concession de services, as a part of which the entrepreneur utilizes an already existing facility, supports it, and finances repairs, profiting from rendered services.
Pursuant to article 1(2) of the Act on Concessions, a concession agreement sets out that a licensee (contractor) undertakes, based on a concession agreement concluded with a licensor (employer), to perform the object of the concession for remuneration which in the event of: 1) a concession for construction works -is the exclusive right to utilize the constructed facility and derive benefits, or this right together with licensor's payment; 2) a concession for services -is the exclusive right to provide services and derive benefits, or this right together with licensor's payment. The licensor's payment made to licensee must not lead to regaining all expenses incurred by the licensee in connection with carrying out the concession. The licensee bears a substantial part of the economic risk connected with carrying out the concession.
Concessions will serve to perform construction works (e.g. construction of a stadium, sewage treatment plant, landfill site, public road, administration building, renovation of schools) or providing particular services (e.g. managing public buildings). The assumption is that a licensee will conduct business activity based on used infrastructure, bearing most of the risks connected with the activity.
Licensee's remuneration distinguishes concessions from ordinary public contracts, where the whole payment comes from employer's means. In case of concessions, the whole amount of licensee's remuneration or most of it comes from the sale of services as a part of a concession.
Government administration, local government units (districts, poviats, voivodeships), as well as public companies (controlled by government administration or local government), and private entrepreneurs will be parties to a concession agreement.
Concluding a concession agreement will have to be preceded by open, equal, and non-discriminatory to all interested entities procedures, in which clarity and rules of fair competition are preserved. The procedures are regulated by the Act on Concessions.
The following chart illustrates differences between the nature of agreements concluded based on the Act on Concessions and the Act on PPP:
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Act on Concessions
Act on PPP Licensee's remuneration comes, as a rule, from the fees from the users of the object of agreement.
Private partner's remuneration may come from the public budget exclusively.
A substantial part of the economic risk connected with realizing an enterprise must be borne by the licensee.
Parties may divide freely different categories of risks.
Licensee's obligations include: designing, constructing, financing and utilizing (concession for construction works) or just financing and utilizing (concession for services) the object of agreement.
Obligations of the parties to a PPP agreement are subject to relatively wide contractual freedom.
Assets left by a licensor at the disposal of a licensee (except for remuneration), as well as the outlays invested by the licensor in the object of concession during the term of agreement and after its termination remain the property of the licensor (the licensee merely utilizes the object of the concession).
After the termination of agreement, the asset which was used to realize an enterprise (regardless of who was its original disposer) is, as a rule, transferred to the public entity. The private partner retains the right to regain the equivalent of the contributed asset, and has the pre-emtion right for the fixed property being the own contribution to the agreement, as well as the right to repurchase (in case of fixed properties). PPP agreement can, however, state otherwise (e.g. transfer of the asset to other public entity or private partner). Parties to agreement do not form a company.
In order to realize an agreement parties can form a mixed capital company. Agreement for a definite period of time which, as a rule, is not longer than:
− 30 years in case of a construction concession, − 15 in case of a concession for services.
Maximum term of contract is not specified. Nevertheless, in accordance with the rule of competitiveness in the access to the public procurement market, the term of contract should not be too long (cf. decision of the European Court of Justice on the European Commission v. Kingdom of Spain C-323/03, judgement of March 9, 2006, item 44) Concluding a concession agreement does not require an additional consent of a proper minister for public finances or other bodies of government administration.
Concluding some agreements on PPP requires the consent of a proper minister for public finances.
1.3.

The Act on Toll Motorways
The act specifies, among others, the conditions of preparing and financing a construction, the rules of conducting tenders for construction and usage or just the usage of toll motorways or expressways, and the rules of concluding related agreements. Decisions on construction of motorways and their localization are made, and fixed properties are expropriated for the State Treasury, pursuant to the act. Construction and usage, or just the usage of a motorway, requires that an agreement on construction and usage or just the usage be concluded. A company is chosen in a three-stage tender procedure conducted by the General Directorate for National Roads and Motorways, which includes: initial classification, tender limited to candidates classified to submit offers, and negotiations on the agreement on construction and usage or just the usage of a motorway. Joint-stock companies or limited liability companies, both from Poland as well as other European Union countries, can participate in the procedure. Countries from outside the EU can act on the market through a company department registered in the EU. The Minister of Transport concludes an agreement on construction and usage or just the usage of a motorway with a company chosen in the tender. The agreement specifies, among others, the date of commencement and completion of construction, the period of utilizing the motorway and the rates of tolls, the amount and forms of subsidy from the National Road Fund, conditions and scope of division of profits between the company and the Fund, as well as the entitlements of the company being the administrator of the motorway. Tolls for driving the motorway are collected by the company which concluded the agreement on construction and usage or just the usage of the motorway. The tolls, collected directly from the motorway users, constitute the income of the company. Their amount, the form of collecting them, and the rules of accounting for them with the National Road Fund are specified in the agreement. The obligation of maintenance, current repairs, and protection of the motorway lies with the company.
Currently, there have been three private motorways built and utilized pursuant to the construction regulations of the act: A1, A2, and A4.
1.4.
Public Procurement Law (PPL)
PPL constitutes a legal basis for concluding payable agreements with private entities that is general for the whole public sector in Poland. The act specifies the rules, the procedure of awarding contracts, legal remedies, control over awarding contracts, and proper bodies in matters regulated in the PPL. Pursuant to article 2(13) of the PPL, a "public contract" is a payable agreement concluded between an employer and a contractor, the object of which are services, supplies, or construction works.
PPL shall not constitute an independent basis for concluding agreements of the PPP type. The act, however, shall play the key role in the process of choosing a private partner. Pursuant to article 4(2) of the Act on PPP, if the whole amount of private partner's remuneration, or most of it, is paid from the public budget, the private partner is chosen pursuant to the regulations of the PPL (it should be indicated that if the situation is reverse, and the whole amount of private partner's remuneration comes from business activity based
Institute for Public-Private Partnership www. PPPinstitute.com on infrastructure managed in PPP, then the Act on Concessions shall apply while choosing a private partner). PPL shall also find application in concluding PPP agreements.
PPL regulates a number of various procedures of choosing a private partner. Legislator left the choice of an optimal procedure to conclude a PPP agreement up to the public entity. The specificity of PPP contracts shows that negotiation procedures, and the recommended by the European Commission competitive dialogue in particular, are the most suitable for choosing a partner. In the competitive dialogue, the employer, after a contract notice, conducts a dialogue with chosen contractors, and then invites them to submit offers. The employer conducts the dialogue until it is possible to determine, by comparing solutions proposed by contractors, a solution or solutions that fulfill the employer's needs to the highest degree. When the dialogue is finished, the employer informs the participating contractors immediately, and invites them to submit offers based on the solutions presented during the dialogue, at the same time providing terms of reference (TOR). The employer can change the requirements being the object of the dialogue before the invitation to submit offers.
POLISH PPP MARKET -FIRST 2 YEARS.
Due to the growing demand for investment capital, Polish local governments have been using nonstandard sources of financing for several years. A popular tool for obtaining additional capital is the issue of municipal bonds, for which the liabilities of local governments have already amounted to approximately PLN 10 billion. Also, tools originating from commercial credit, including first of all the institution of transfer of debt, are becoming more and more popular with local governments. An important shortcoming of the abovementioned financial tools is the lack of neutrality for the limit of liabilities of local government. Therefore, due to the growing debt level, local governments are forced to look for new, more financially attractive tools for financing council investments. For this reason, local governments resort to other solutions, out of which PPP comes to the fore.
The experience of the last two years shows that the legal framework of PPP in Poland described above have brought about an increase in the interest of public entities, especially local government units, in public-private partnership and concessions. Many public entities started to prepare to realize partnership enterprises, choosing the right investment projects, conducting necessary analyses, and employing expert advisors. Finally, many public entities took steps to choose a private partner. On this ground, the Polish PPP market has started to develop. The undermentioned pieces of information come from the Local Government PPP Report for 2010, published by the Institute for Public-Private Partnership ("Forum PPP" -Magazine of Public Investments, No. 2(15)/2011).
2.1.
Concluded agreements
Institute for PPP  address: 24 Noakowskiego St., Warsaw 00-668, Poland  tel. +48 (22) www. PPPinstitute.com Between 2009 and 2010 there were twelve agreements concluded in Poland, eight of which were concession agreements, including six concessions for construction works and two for services, and four agreements on PPP. This scope does not include agreements that are related to PPP but were concluded based on regulations other than the Act on PPP or the Act on Concessions. Those are, for instance, an agreement on concession for construction works concluded under the PPL, three agreements on construction and usage of toll motorways, and agreements concluded based on the principle of contractual freedom or by other procedure.
In 2009, three agreements were concluded, whereas in 2010 there were ten agreements of the PPP type. Despite the fact that the number of concluded contracts is still small, a clear increase in the interest of the public sector in PPP can be noticed.
The total value of the PPP market, with reference to the agreements concluded, amounts to PLN 373,004,023.24.
The agreement of the PPP type with the highest value, i.e. the agreement on concession for construction works: "Design and construction of the facility called: Central Park of Recreation, Balneology, Tourism and Relaxation "Termy Gostynińskie" [thermal springs in Gostynin], amounts to PLN 285 million, while the subsidy from the resources of the EU is to be PLN 72 million.
The object of concession for construction works: "Construction of underground car park and necessary infrastructure under the New Market square in Wroclaw together with the surface of the square and developing it" will be utilized the longest. The agreement will last for 40 years.
Agreements of the PPP type were concluded in nine different sectors of economy, among others in the sector of health care, road infrastructure, public transport, and revitalization. 
Pending procedures
The PPP market in Poland is also comprised of projects, in which a private partner has not been chosen yet. For this reason, those projects, for which notices on procedures to choose a private partner (licensee) were published in 2012, should be highlighted. There were fifty-one such projects in Poland; twenty-eight procedures concerned concluding a concession agreement, including twenty-five aimed at concluding an agreement on concession for construction works, three aimed at concluding agreements on concessions for services, and twenty-three at concluding agreements on PPP.
Local governments predominated among public entities/licensors interested in the cooperation between sectors -forty-five notices, and districts were a significant majorityforty-one projects.
Threshold values of the projects for which contract notices were published coincide with the thresholds of agreements concluded in 2010. The "Termy Gostynińske" project had the highest value (PLN 285 million). Projects of values from PLN 5 million to PLN 50 million predominated. The total value of PPP projects announced in 2010 in Poland amounted to PLN 2, 463, 755, 236.80. A definite majority of contract notices concerned the construction of sports and recreational infrastructure (swimming pools, aqua parks, sports and event halls). Almost 30% www. PPPinstitute.com of all procedures concerned the construction of this type of facilities. The industry enjoying the second largest amount of interest are car parks, for which there were eight procedure notices published in 2010 (almost 16% of the market). Revitalization projects, as well as projects concerning realizing health care facilities and providing transport services, stand out slightly from the rest of the sectors of economy. A small number of procedures from the extensive public sector, which bring regular incomes (power industry, waste management, water and sewage industry) comes as a surprise. In total, there were just four such procedures.
Polish PPP market is undergoing constant evolution. In the first half of 2011, there were at least 11 new notices for the procedures of choosing a private partner or a licensee. A tendency of the values of PPP projects and their complexity to increase can be noticed, the example of which is the project of the System of Waste Management of the City of Poznan, amounting to PLN 700 million, and when the subsidy of the EU is added -to PLN 1 billion. If the procedure ends with concluding an agreement, it will be the third hybrid contract in Poland, combining PPP and EU funds.
FINANCIAL TOOLS FOR PPP
Certainly, PPP enterprises mean a division of tasks and risks, including the financing, between the public entity and the private partner. There is, however, a possibility to obtain an additional source of financing -first of all in the form of aid resources from the EU. The support coming from the listed aid resources may be granted only to those projects, which meet the aims specified precisely, set out in specifications of particular subsidy programs. It naturally creates advantageous conditions for choosing PPP as the way of financing the remaining part of project. The PPP model of financing public tasks has strong predisposition to become one of the most significant predictable factors stimulating the development of the EU in the future. 
European Investment Bank (EIB)
The European Investment Bank is one of the members of EPEC, a European centre for consultation in PPP (European PPP Expertise Centre), created at the end of 2009 as a result of communication between the European Commission (hereinafter referred to as the "EC") regarding PPP, intended to support member states of the UE in utilizing PPP in practice, provide long-term support in realizing projects of the PPP type, and help to optimize using the resources from the EU funds: the structural and coherency fund.
EIB is an institution of the EU, the aim of which is to finance long-term investments according to the non-for-profit principle, support in implementing directives of the EU, and provide support to particular infrastructure projects. By the end of 2010, EIB had invested in almost 20 funds, being an additional source of capital for particular projects.
JASPERS
JASPERS stands for Joint Assistance to Support Projects in European Regions, and it is a tool supporting countries from the central and eastern part of the EU in realizing large investments utilizing resources from the funds of the EU: the structural and coherency fund. Countries included in the JASPERS program are Bulgaria, the Czech Republic, Cyprus, Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia, and Slovenia. The program itself provides public entities with free support in managing particular projects and applying for subsidies of the EU, so that the applications for financing that land in the EC have the right high quality and significant chance of being accepted. The JASPERS program is managed by the EIB, the EC, the European Bank for Reconstruction and Development (hereinafter referred to as the "EBRD"), and Kreditanstalt für Wiederaufbau (hereinafter referred to as the "KfW") -German bank supporting the processes of transformations and innovations in Germany, Europe, and around the world.
JESSICA
JESSICA stands for Joint European Support for Sustainable Investment in City Areas, an initiative of the EC realized in cooperation with the EIB and the Council of Europe Development Bank, promoting balanced investing, growth and improvement in social conditions in municipal areas of the EU, offering to provide credits, for instance for construction of council flats or other infrastructure that municipal centres need.
3.5.
Project Bonds
Institute for PPP  address: 24 Noakowskiego St., Warsaw 00-668, Poland  tel. +48 (22) www. PPPinstitute.com Project Bonds is a tool currently developed by EPEC intended to provide enterprises with financial guarantee at the initial implementation stage, i.e. in the period during which the risk of market failure of a project is the highest. PB is dedicated to municipal large-scale revitalization projects, and the method of calculating support reserved for a given project is to be based on the forecast of income generated by the created and revitalized municipal infrastructure through taxes. The main aim of PB is to make capital finance municipal infrastructure investments.
LGTT Guarantee Fund
LGTT stands for Loan Guarantee Instrument for Trans-European NetworksTransport the purpose of which is to finance pan-european investments in transport infrastructure immediately after it is put to use, when the risk of economic unprofitability of an enterprise is the highest, and to increase the involvement of the private sector is this type of investments.
"Marguerite" Fund
The "transport, power industry and waste recycling. The main sponsors of the estimated for 20 years MF are the EIB, French Caisse des Dépôts et consignations, Italian Cassa Depositi e Prestiti, Spanish Instituto de Crédito Oficial, German KfW and PKO Bank Polski. Assumed target capitalization of the MF amounts to EUR 1,5 billion (out of which EUR 700 billion has already been paid), and the financial activity is planned to start in 2012, when the 4-year period of investing in large-scale infrastructure projects is to start.
4.
CHIEF ASSETS OF PPP ENTERPRISES
The following fragment was prepared to make it easier for potential investors and private partners to understand PPP perceived from the perspective of public entity. Utilizing PPP is connected with a number of assets, which increase the chances of success of enterprises realized in this business-legal form. Long-standing practice of European countries allows forming a number of conclusions regarding the assets of PPP in comparison with other tools for financing investments. The germinating Polish PPP practice confirms some of the conclusions, and the expectations of Polish local governments regarding PPP seem to show that the assets of the institution in Poland are becoming more and more known. It creates a good foundation for the presence of private companies in the sector of realizing public tasks.
4.1.
Benefits of PPP
Long-standing experience in functioning of the cooperation in the PPP model in other countries of Europe shows many benefits of this form of cooperation -both for public Institute for PPP  address: 24 Noakowskiego St., Warsaw 00-668, Poland  tel. +48 (22) entities as well as private partners realizing public tasks in the PPP form. The European Commission highlighted in its Guidelines the positive aspects of administration getting involved in partnership enterprises with the private sector. The EC encourages member states to develop PPP, highlighting the fundamental benefits of cooperation between the public entity and the private sector under PPP agreements, i.e. additional capital and new abilities in project management and implementation, providing consumers and the whole society with added value, ensuring that needs are specified better and resources are utilized optimally. Many of those and the undermentioned arguments are completely true for the Polish market.
PPP allows to realize projects in a situation of limited access to public capital; it increases the demand for investments and stimulates their prompter realization and implementation, as burdening the private sector with the responsibility for the design and construction, and for the payments connected with accessibility of services, constitutes a significant incentive for the private sector to present capital projects in a shorter time.
Moreover, realizing projects in PPP is connected with limited total costs -PPP projects, which require providing services for functioning and maintaining, provide the private sector with strong incentives to minimize costs during the whole project, which is naturally difficult to achieve by limiting traditional budgeting of the public sector.
An agreement based on PPP means better allocation of risk for both parties -the basic rule of all PPP is that the party which has the greatest possibilities to manage a risk at the lowest costs assumes it. The aim here is to optimize the transfer of risk rather than to maximize it, to ensure the highest value.
A PPP contract is connected with better implementation incentives -a transfer of risk connected with a project to a contractor from the private sector should constitute an incentive to improve the management and implementation of a given enterprise. As in most PPP projects, the private sector contractor receives the full amount due only when all norms continuously binding for given services are met. It guarantees that both the service is rendered properly, and the private partner makes a profit.
Better quality of service argues for utilizing PPP -international experience shows that the quality of a service provided as a part of PPP is often better than in traditional public procurement. It can be a consequence of a better integration of services with accompanying assets, economies of scale, innovations in providing services, or realizing incentives and fines usually included in a PPP agreement.
Generating additional incomes is also an effect of PPP -the private sector can generate additional incomes from third parties, limiting in this way the costs of all necessary subventions of the public sector. The additional income can be generated by utilizing reserve abilities or managing excess of assets.
A benefit of utilizing PPP is an increase in public management -by transferring the responsibility for providing public services, government administration officials will perform regulative functions, and instead of everyday management over rendering services, they will focus on planning and monitoring the implementation and realization processes. Once more, a new and, at the same, wide range of services of public nature is opened, which -when they reach a particular rate of profit from investment -will be realized by private partners.
What is more, by creating competition in the field of public services, PPP allow to compare public services with market norms in order to ensure that the best value of money is achieved.
Regardless of the abovementioned benefits of PPP, cooperation in this form opens a perspective for both securing own contribution of the public party in projects co-financed by the European Union (which is a clear intention of the Polish legislator expressed in Article 32 of the Act on PPP), and allows completely autonomous realization of investment, often performed exclusively by a private partner. Participation of private partners in realizing public tasks by local governments may concern small and medium projects, as well as large and the largest ones.
An important benefit of PPP is, as a rule, the neutrality of liabilities resulting from PPP agreements for the public debt. PPP agreements do not restrict statutory limits of debt imposed on the State Treasury and local governments, which influences positively investment possibilities of the public sector, and generates new investment possibilities for the private sector. A condition of neutrality of PPP agreements for public debt is fulfilling by a given contract the conditions specified in the Decision of Eurostat No. 18/2004 of February 11, 2004 . The decision is addressed to all member states of the EU, which is why it was also implemented in the Polish law. In accordance with the decision of Eurostat, the liabilities resulting from PPP agreements are not included in the debt of the sector of public finances if a private partner assumes the "risk connected with construction" and at least one of the following risks: a "demand risk" or "accessibility risk" connected with the project.
On the basis of the European experience of implementing PPP institutions, the following benefits of realizing public tasks in this form of can be noticed:
Key benefits of PPP (from the perspective of public entities) realizing projects in situations of limited accessibility of public capital limited total costs of a project better allocation of risk increased effectiveness of the process of project implementation and management higher quality of public services generating additional incomes improved functioning of public administration introducing competition mechanisms in the process of rendering public services, and opening the market for investors neutrality of agreements meeting the criteria of Eurostat for public debt economic profitability for the private sector universal format that can be utilized in many sectors of economy
The main advantages of PPP indicated by Polish local governments
Institute for PPP  address: 24 Noakowskiego St., Warsaw 00-668, Poland  tel. +48 (22) The possibility to obtain additional capital and finance investments without burdening statutory limits of debt are the main arguments why Polish local governments should involve in PPP. What local governments indicate most frequently is the increased speed of investment processes in the city, or implementation of projects based on new technologies and modern market solutions.
From the point of view of a private investor, the abovementioned results should be understood, to a great degree, as the expectations of local governments from the investor. Providing capital, formulating a business-legal model of transaction advantageous for statutory debt limits of local government, providing new technologies, or realization of investment faster than e.g. in public procurements, are the basic requirements established by clients for private partners. Although they may seem excessive, it is worth remembering that thanks to PPP, private partner gains the possibility to generate a relatively reliable and fixed in the long perspective source of income, as well as the chance to realize projects that are prestigious and strategic from the point of view of common good. 
POLISH PPP MARKET -FORECASTS
Based on numbers, especially in the context of investments in the PPP form and concessions planned by Polish local governments, it can probably be said that the market will have good and balanced future of continuous growth. In 2010, there were 51 PPP or concession proceedings announced of total value of approximately PLN 2,4 billion. Moreover, as the analyses of the PPP Institute showed, Polish local governments are planning or have already started preparations to realize next 107 projects (data for 2010) of estimated total value not exceeding PLN 15 billion. It should be clearly stressed that we are dealing at present with a PPP and concession market that is still emerging in Poland.
Chart No. 3. Planned PPP projects, according to cooperation sector (data for 2010, source: "Forum PPP" No.
2(15)/2011).
Along with a growing awareness on PPP, increasing support of the central administration and advisory companies, and better and better understanding of mutual needs by both sectors, the chances for more effective realization of an increasing number of projects are growing, which opens a brand new and very prospective chapter when it comes to realizing public tasks in Poland.
Prospects for the development of the PPP market in Poland
Proper substantive support of local governments at the stage of preparing this type of projects by professional advisors will be of key significance for the development of PPP projects. Analyses carried out in this field by the PPP Institute show, admittedly, that local governments realizing PPP on their own, i.e. without advisors' help, are exceptions, yet the essence is to use advisory services of high class, which have real chances of generating real solutions reconciling the interests of both parties -the public sector realizing public tasks, and the private sector making profits.
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The total number of Polish PPP projects, both the ones that have already been realized and those which have not, as well as their great diversity in the context of economy sectors they concern, allow to state that public investments realized in the PPP model and concessions are in high demand in Poland.
In every third case of a PPP and concession agreement concluded between 2009 and 2010, the remuneration of a private partner will come directly from the budget of a public entity. The fact that in 2010 three agreements were concluded based on the Public Procurement Law, whereas in 2009 there was no such agreement, may also indicate two phenomena. First, local governments are more ready to co-finance partnership enterprises, and consequently, the attitude of local governments to PPP is changing, as there are benefits noticed other than just the fact that local authorities are provided with additional capital. Second, the private sector is less inclined to assume the whole demand risk. It also indicates indirectly what banks and other financial institutions expect from PPP.
Financial situation of Polish local governments, especially the largest ones included in the analyses, hinders on a large scale indebted financing of council investments. At the same time, the scale of investment needs does not decrease, and in many cases clearly increases. The financial gap created in this way has already been partially filled by PPP. In the perspective of the next years, this tendency will be upward. The fact that PPP agreements will, as a rule, be neutral for the public debt will create favourable conditions for concluding them. Polish regulations set out the neutrality rules of PPP projects for debt ratios, 
Challenges
The greatest challenges that the entities responsible for the development of the PPP market face include for sure the necessity to continuously lower the level of concern about the clarity of public-private relations. The remedy for this state of matters, as the experience of other countries in which PPP has functioned for a long time shows, is reliable education in PPP, practical support of professional advisors for public entities in carrying out PPP projects, and the willingness of both sectors to cooperate -completely possible to achieve thanks to the benefits of PPP for both parties to enterprise.
Due to the long-term nature of PPP investments, continuous work on the standards of conduct, substantive education of administration, and perfecting legal regulations are necessary for PPP enterprises to be possible. It will be particularly important to set out clearly the obligations resulting from PPP and concession agreements in the system of the budget law, and to open more widely the system of implementing EU resources into enterprises of the PPP type in the new financial perspective. The second demand seems to be realized in the context of the Communication of the European Commission on PPP of November 19, 2009, in which the EC encourages to establish PPP enterprises. 
PPP FOR PRIVATE PARTNERS (INCLUDING FOREIGN INVESTORS) PPP IN PRACTICE
Preparing and realizing PPP projects in Poland is connected with a number of important organizational and legal factors, mainly from the perspective of public entity, but also of the investor. Here, some of the most important stages and issues connected with cooperation in PPP from a private entrepreneur's point of view should be indicated and discussed.
Identification of investment possibilities
Formally, it is possible to realize almost all types of enterprises in PPP, regardless of the sector of economy. The only limitation will be the requirement that such an enterprise must be included in the scope of statutory tasks of a given public entity. Parties should avoid realizing in PPP those projects that are completely commercial, devoid of elements connected with public tasks, for realizing which public entities are legally liable.
Certainly, the specificity and scope of a project will not always justify utilizing PPP. That is why the decision which projects can and should be realized in PPP should be preceded by a thorough analysis.
A public entity should commence its works from identifying a specific project and determining a desired variant of its realization. At this stage, the possibilities of realizing the enterprise must be assessed based on already rendered public services and already existing infrastructure. Next, the collected information must be analyzed paying special attention to the possibilities of performing current tasks based on the cooperation with the private sector. At this stage the following questions should be answered: 1) if the services, which are to be rendered in cooperation with a private partner, or the infrastructure which is to be used to provide them, can be provided as a part of financing in a traditional way; 2) if the private partner is able to increase the quality and diversity of rendered services in a way in which the public sector would not be able to do it (at the same price).
An important argument for choosing PPP will be the possibility to realize a project faster and more efficiently, and the consent of final recipients for this type of method of providing services. A crucial, decisive factor will be to determine if there is a possibility of creating a competitive market of providing services, i.e. if a public monopoly will not be replaced by a private monopoly. Due to the fact that market facilitation of performing public tasks that goes hand in hand with PPP assumes the necessity to finance PPP in full, it should be analysed whether the private partner can cover the expenditure resulting from PPP from the fees collected in exchange for provided services, or if a compensation for the partner's costs from budget means will be required. It is also worth considering if PPP planning will create favourable conditions for the development of innovation and new technologies.
At this stage the public entity should specify the scope of services being the object of the contract. As a rule, three groups of services that can be provided as a part of PPP can be distinguished: 1) services, which have already been systematically provided by council authorities, 2) services, providing which is still planned, 3) services, providing which was proposed by the private sector.
Future and planned services can be identified through the analysis of local budget documents, multi-annual investment plans, multi-annual plans (e.g. waste management, development of a water and sewage system, development of infrastructure, power industry, health and education, in Local Revitalization Programs, etc.). At this stage the public entity will assess which services can be rendered in the PPP model. The prepared classification should make it possible to categorize all services into the following groups: 1) services that are not prognosticated to have a chance to be implemented as a part of PPP. Services counted into this category include most often: a) services which, according to law, cannot be transferred to the private sector, b) services which are provided as a part of monopoly, and it is not possible to create a competitive market of those services by transforming them into the PPP model, c) services providing which is connected with processing confidential information (police, fire service, public assistance), although their nature gives a chance to utilize PPP for services supporting those kinds of enterprises, 2) services that are not prognosticated to have a chance to be implemented as a part of PPP in the nearest future that can be predicted. This category includes most often: a) services the profitability of which cannot be estimated in a simple way, b) services for which there is strong social and political opposition towards transferring them to a private partner, c) services the cost of which, calculated according to market rules, would not be socially acceptable (clients would not be able to incur the full costs of providing the services, increased by operator's profit),
3) services for which authorities should decide if they can be provided in PPP. Those are the services for which there were no direct and obvious obstacles to providing them in PPP. This is the group from which authorities can get ideas for future partnership projects.
Conducted preliminary analyses should help specify the preliminary realization scope of a project. The elements of enterprise that do not have a greater value from the perspective of public party's interest, and those which are impossible to realize (for legal or www. PPPinstitute.com purpose reasons) will be excluded. An initial structure of a project should provide for elements which can be attractive from private partner's point of view.
After the initial realization model is established, the public entity should specify a further strategy, i.e. 1) prepare a schedule of pre-realization actions; 2) choose a professional advisor for this stage and for cooperation with further implementation of the project; 3) set about conducting complex project analyses.
Polish law does not allow for the possibility of a private partner initiating a PPP project directly. It results from the fact that a private partner must be chosen in a competitive and clear procedure. A partner can, however, signal to the public entity that a particular enterprise can be realized. Nevertheless, this circumstance cannot give any kind of guarantee that the contract will be later awarded.
At this stage of project preparation, private entrepreneurs should be extensively consulted when it comes to investments intentions of the public entity, and should make their comments on the project.
Local consultancy
Polish law does not require public entity to carry our specific analyses preceding the decision to implement PPP. Due to this, as well as the lack of its own, adequate personnel, the public entity will most often use the services of a professional advisor responsible for preparing the investment process. The advisor's task will be to analyze the technical, financial, economic, legal, and other, key from the perspective of the project, issues.
The investor should also use the services of a professional advisor. Thanks to the professional's help, the investor will be able to assess and verify correctly the documentation of the public entity, and will have at their disposal invaluable support in the process of negotiating the conditions of cooperation.
• Criteria for choosing an advisor (legal, financial, technical, other):
 experience in realizing PPP projects,  ability to complete an order,  declaration of observing the Code of Good Practice for Advisors.
• Advisor for the whole duration of a project or for its specific stage?
 Arguments for choosing a consortium of advisors:
− new advisors do not need to devote time to verifying previous stages and to discussions with the Employer (lower price);
− there is no risk that the previous stages of work will not comply with the new advisors' standards or will be out of date (lower valuation when there is no such risk); − the Employer does not need to coordinate works of particular teamsthe consortium provides and is responsible for all works; it is possible to discuss particular segments systematically; − experience in cooperation, knowledge of strong and weak points allow to choose advisory partners better.
 An argument for choosing advisors at each stage of a project:
− Choosing an expert from a particular domain may translate into higher quality of consultancy in a given subject.
6.3.
Division of tasks and risks in a partnership enterprise
The key element defining public-private partnership is the division of risks between the parties to agreement. The Act on PPP does not specify what a risk is, and does not introduce categories of risk. The act lacks the formal obligation to conduct analyses of risk of an enterprise.
Regardless of the lack of detailed guidelines in this respect, the term "risk" should be understood, according to the Polish PWN dictionary, as the probability that damage burdening a person regardless of his or her fault will come into being, if an agreement or legal regulation have not obliged another person to remedy the damage. In the investment process, as well as during the period of providing services, there exists a whole number of typical risks. Independent realization of an investment means that the investor will take them all over. In the field of PPP, risks are, as a rule, divided between partners. The basic directive for the division should be to transfer particular risks to this party that can control them the best and reduce effectively their effects. A proper division of risks will determine the success of a partnership enterprise, optimizing its effectiveness, as well as the ability to generate incomes and fulfil public needs. Particular types of risks and the rules of dividing them are described in section 6.4.
6.4.
Allocation of risks in a partnership enterprise and their types
Proper estimation of an enterprise-related risk and then dividing it between partners is the core of cooperation in PPP. The aims of proper allocation of risks include:
• decreasing the costs of a project in a long perspective by transferring risk to the party that can handle it the best;
• providing contractor with incentives to complete projects on time in accordance with binding norms and within the budget;
Institute for Public-Private Partnership www. PPPinstitute.com • better quality of services and increasing income through more effective activity;
• providing a more coherent and predictable profile of expenses.
In fact, every analysis of risks in an enterprise in the PPP form should include the following issues:
• preliminary identification of types of investment-related risks divided into relevant and irrelevant ones, • preliminary assessment and forecast of the probability that risks will occur in recommended variants of investment realization, • preliminary analysis of the division of risks between the public and the private entity, depending on the accepted legal-organizational model, including determining proper division between the parties to agreement, • analysis of costs and ways of minimizing particular risk categories,
• analysis of the influence of the identified risks on the level of the public debt.
Although the Act on PPP does not specify kinds of risks in this type of enterprises, and does not include directives for dividing them, public entities in practice will often consider proper decisions of the Guidelines of the European Commission of 2003, which list different categories of risks, and present directives for their right allocation. The Decision of Eurostat concerning the influence of PPP contracts on the deficit and public debt, 18/2004 of February 11, 2004 will also be of great relevance. The decision concerns the way of assessing by Eurostat the influence of PPP contracts on the amount of deficit and public debt of member states. At the same time, the decision contains directives regarding optimal division of key risks in the context of their influence on the level of public debt.
Based on the abovementioned documents, as well as the practice of using PPP in other member states of the EU, the following categories of risks and the most frequent ways to allocate them can be distinguished:
Risk category Elements of risk Demonstration allocation
Risks connected with infrastructure construction − delay in completing construction works; − variance with the conditions concerning established standards of completing works; − increased costs; − inaccuracies in the specification of the choice of a private partner; − risks connected with the influence of exterior factors; − solutions in project documentation inadequate to the aim of enterprise;
Private partner
Institute for PPP  address: 24 Noakowskiego St., Warsaw 00-668, Poland  tel. +48 (22) www.PPPinstitute.com − risks connected with new technologies that came into being or were used for realizing an enterprise; − physical or legal flaws that occurred, decreasing the value or usefulness of an asset. Risks connected with the availability of infrastructure or services − lack of possibility to provide the contracted quantity of services; − incompliance with safety norms or other industry norms; − increased costs; − manner and quality of works performed in order to provide services; − inadequate qualification of employees; − technological changes.
Risks connected with demand − competition that appeared; − cyclical nature of demand; − changes in prices; − utilizing obsolete technologies; − new market trends appearing.
Risks connected with preparing an enterprise − availability of information concerning planned realization of an enterprise; − introducing changes in the specification of the choice of a private partner; − manner and quality of conducting the procedure of choosing a private partner; − abandoning enterprise.
Public entity
Market risks connected with the availability of outlays for realizing an enterprise − lack of possibility to obtain outlays or assets of given quality and quantity in a given time; − changes in prices; − competition that appeared; − logistics; − employment market.
Private partner
Political risk
− risk that changes in the field of politics, parts of which are connected with the development of enterprises realized as a part of PPP, may occur.
Public entity
Legislative risks − risk that changes in legal regulations, which influence realizing enterprises as a part of PPP, may occur. − condition of assets before they are transferred; − flow of information concerning the assets involved in an enterprise; − fulfilling obligations and enforcing rights connected with realizing the transfer; − liabilities or other rights connected with a given asset; − necessity to transfer work force.
Institute for PPP  address: 24 Noakowskiego St., Warsaw 00-668, Poland  tel. +48 (22) be possible only in case of enterprises which are, as a rule, profitable and self-financing. Obtaining remuneration from benefits from the object of partnership is prone to many risk factors, and regaining incurred expenses and making a profit will depend on the demand for the services provided as a part of the enterprise. 6.5.2. Payment of a sum of money -the so-called "availability fee"
An agreement on PPP can also set out that private partner's remuneration will come in full from the sum of money paid by a public entity to the private partner. In accordance with the linguistic interpretation of Article 4 of the Act on PPP, the payment is a source of obtaining remuneration by a private partner that is alternative to the right to derive benefits from the object of partnership. The sum will be paid on a one-off basis (or in instalments) to the private party, and it will be the equivalent of the party's input in the realization of the enterprise, increased by the private partner's rate of profit from the investment or enterprise. It can sometimes be paid in the form of an extra payment or a purchase of a significant portion of services (which can sometimes bring it closer to making own contribution). The payment will be of monetary nature and in Polish (PLN) or other currency, specified in the agreement.
The payment will most often constitute the whole amount of private partner's remuneration in enterprises which, as a rule, have low profitability or are unprofitable. Such enterprises include construction and management of a public road, social infrastructure, public education, etc.
The guarantee of obtaining remuneration from public entity's payments (that is the availability fee) limits significantly the risks rested with the private partner. The risk of demand, availability, or risks connected with construction, will not determine in this case the contractor's remuneration directly. This does not mean, however, that the private entity will be able to perform the public task completely freely; everything is a part of an agreement on PPP.
Mixed forms of remuneration
The Act on PPP allows for the possibility that, depending on a particular case, parties can establish freely the form and scope of remunerating the private partner responsible for realizing the object of agreement.
Private partner's remuneration can come from, first of all, the benefits from the object of partnership, and partially from the payment.
It can also come mostly from the payment, and partially from the benefits of the object of partnership. This form of private partner's remuneration may be used in practice, when the public entity is obliged to pay the whole amount of remuneration in a situation of specific events, e.g. a change in the economic situation in the macroeconomic perspective, www.PPPinstitute.com extraordinary events making it impossible to obtain any incomes from the users of the object of partnership.
Risk of availability and private partner's remuneration
Legislator makes the scope of private partner's remuneration conditional on the actual usage of the object of partnership or its actual availability (Article 7(2) of the Act on PPP). The partner's remuneration must thus depend on the results of their work (remaining ready to use, e.g. hospital beds, a road lane, the efficiency of a water and sewage system, public transport, providing power, proper waste management, etc.).
Making remuneration conditional on the availability and actual usage of the object of partnership will concern both the income from the benefits that the enterprise brings, as well as the payment. Lack of efficiency of infrastructure, significant defects or periodic exclusion from usage (due to e.g. lengthy renovations), being the private partner's fault or fitting into the scope of risk accepted by him or her, may in a glaring case, if the private partner fulfils his or her obligations poorly or does not fulfill them at all, result in a decrease in the remuneration of the partner (or a special purpose vehicle realizing the agreement on PPP).
Choice of a private partner
Due to the requirements established by the law of the EU, the regulations of the Public Procurement Law or the Act on Concessions shall apply while choosing a private partner in Poland. The procedure of choosing a private partner will depend on the model of their remuneration. If a private partner is remunerated mainly in the form of a payment (availability fee), the regulations of the PPL shall apply, and if the private partner obtains income from the right to derive benefit from the object of partnership, then the regulations of the Act on Concessions shall apply.
Choice of a private partner (licensee) pursuant to the Act on Concessions
The Act on Concessions will find applications in the procedure of choosing a private partner when the right to derive benefits from the enterprise being the object of PPP is the partner's only remuneration, as well as when the right is accompanied by payments from the public entity (e.g. subsidies to provided services), yet only in a situation when the amount of payment is of secondary nature (i.e. it constitutes less than 50% of the private partner's total remuneration). www.PPPinstitute.com 1) Public entity starts this stage when, in case of concessions for services, a concession notice is published in the Public Procurement Bulletin, and in case of concessions for construction works, the moment it is sent to the Publications Office of the European Union. Licensor also places a suitable notice in a public place in its office, as well as on its website. Additionally, a concession notice should also be published on the website of the Public Information Bulletin.
2) In case of "small" concessions, the deadline for filing applications for concluding a concession agreement cannot be shorter than 21 days. This time can be reduced to 14 days due to the urgency of concluding the agreement. In case of "large" concessions, the deadline for filing applications should not be shorter than 45 days.
3) The first stage of the procedure is concluded by the licensor (public entity) inviting all candidates, who have filed correct applications, to participate in negotiations.
II stage: Negotiations with applicants + submitting offers + choice of the most attractive offer www.PPPinstitute.com 6.6.2. Choice of a private partner pursuant to the PPL Pursuant to Article 4(2) of the Act on PPP, if private partner's remuneration is the right to derive benefits from an enterprise being the object of PPP, but to a degree lesser than the direct payment from the public entity (availability fee), or the remuneration constitutes only a payment from public resources, then the private partner is chosen pursuant to the regulations of the PPL (Public Procurement Law).
In this situation, regardless of the procedure to conclude an agreement on PPP (as the PPL allows different procedures of choosing a private partner), the criteria for assessing offers include compulsorily:
• a division of tasks and risks connected with the enterprise between a public entity and a private partner
• deadlines and the amount of predicted payments or other services of the public entity, if they are planned.
Negotiation procedures, and competitive dialogue recommended by the European Commission in particular, will be the most suitable out of a number of possible procedures of choosing a private partner based on the PPL. The essence of this procedure is that after a contract notice is published, the employer conducts a dialogue with chosen contractors, and then invites them to submit offers.
The contractors invited to the dialogue will be the entities which fulfilled the conditions necessary to participate in the procedure, and were ranked the highest for fulfilling them.
The employer conducts the dialogue until a solution or solutions that satisfy the needs of the public entity to the greatest degree can be established by comparing the solutions proposed by contractors. However, the employer can change the requirements being the object of the dialogue before the invitation to submit offers.
After the dialogue is completed, the employer immediately informs the participating contractors, and invites them to submit offers based on the solutions presented during the dialogue, providing specification of relevant condition of order at the same time.
Then, on a specified day, the public entity chooses the most advantageous offer, the winner or the winners of which becomes or become a party to an agreement on PPP as the private partner.
Legal remedies
Polish law provides for special legal remedies for the interests of entities participating in procedures of choosing a private partner (licensee). An entrepreneur, whose interest has been infringed by an illegal action of a public entity (licensor), can protect interests by one of the two procedures: procedure regulated in the Act on Concessions or in the PPL.
www. PPPinstitute.com The Act on Concessions regulates a completely autonomous model of protection of legal interests of entities applying to conclude a concession agreement. Pursuant to the regulations of Section 4 of the Act on Concessions, interested entities, which have or had an interest in concluding a concession agreement and sustained damage as a result of actions performed by the licensor who contravened statutory regulations, will be allowed to pursue their rights by filing a plaint to a regional administrative court. Court proceedings take place in accordance with the regulations of the law on administrative courts proceedings, with exceptions specified in the bill (Article 27-31 of the Act on Concessions). The control of administrative courts is to be limited only to testing the legality of licensor's activity. The substantive part of proceedings will not be subject to the analysis.
Legal remedies described in Section 4 of the Act on Concessions will find application in both the procedure to conclude an independent concession agreement (not resulting from the application of the agreement on PPP), as well as in case of choosing a private partner based on the regulations of the Act on Concessions.
Legal remedies in the procedure to obtain a public contract pursuant to the PPL in the subject of choosing a private partner (pursuant to Article 4(2) of the Act on PPP) will include the means contained in the PPL, that is: an appeal to the National Chamber of Appeal and a plaint to court. Those will find full application, without any modifications. Due to their wide use and established practice, they are not the subject of this work.
Taxes in agreements on PPP/concessions
The circumstance of transferring, free of charge, assets between a public entity and a private partner, as well as a whole range of different kinds of money transfers being a part of complex partnership enterprises, require proper regulations based on the tax law. Chosen issues concerning the rules of taxing transactions that are binding in Poland have been presented below.
PPP and the income tax from natural persons (PIT)
In order to ensure maximum tax neutrality of services resulting from an agreement on PPP, the Act on PPP maintains preferential rules of taxing participants in this type of enterprises. In accordance with the regulations, own contribution of a public entity in the realization of an enterprise, received by a private partner and allotted to purposes specified in an agreement on PPP, will be free from the income tax.
PPP and the income tax from legal persons (CIT)
Own contribution received by a private partner or a special purpose vehicle and allotted to purposes specified in an agreement on PPP will be free of the CIT tax. Nevertheless, means constituting a return of expenses incurred by the private partner or Institute for PPP  address: 24 Noakowskiego St., Warsaw 00-668, Poland  tel. +48 (22) Institute for Public-Private Partnership www. PPPinstitute.com through the agency of the partner for realizing a public task or enterprise being an object of an agreement on PPP, as well as means allotted to purchase shares or stocks in a company or partnership will not be subject to tax return.
Unfortunately, tax law regulations do not allow a private partner to settle a tax loss in a period exceeding 5 years from demonstrating the loss. The specificity of investment enterprises being a part of PPP is often based on high outlays at the first stage of project realization. Incomes corresponding to the abovementioned costs will often appear after many years. It means that in a significant number of cases it will be impossible for a private partner to settle the costs incurred at the construction phase as tax costs.
PPP and the tax on goods and services (VAT)
Contrary to the expectations of the market, PPP enterprises, as a rule, will not be neutral when it comes to the VAT tax. Making own contribution by a public entity, as well as transferring the own contribution to the public entity after the cooperation being a part of PPP is finished, will be subject to the tax on goods and services. In the process of preparing a partnership enterprise, public entities will usually incur costs connected with preparing internal analyses, documentation of transaction, and procedure of choosing a contractor. Services provided by contractors to public entity will at this stage be subject to the VAT tax. As the majority of public entities are not VAT taxpayers and provide services that are taxexempted, they will not be entitled to deduct the calculated VAT tax connected with the realization of a PPP enterprise. It will be possible in case of an investment through the agency of a council company. In the event when own contribution of a public entity takes the form of expenses for realizing an enterprise, the expenses may be treated as remuneration for the services provided by a private partner. Then, it will be often impossible for the public entity to deduct calculated tax. 
